Before the
Tennessee Regulatory Authority
Nashville, Tennessee

IN RE: | VCONG 16 PM g oy
GENERIC DOCKET ADDRESSING ~ THfiL)! DOCKET NO. 00:00523
RURAL UNIVERSAL SERVICE ) » |
‘ )
)

REPLY BRIEF OF THE RURAL INDEPENDENT COALITION
IN OPPOSITION TO THE BELLSOUTH TELECOMMUNICATIONS, INC.
MOTION FOR RECONSIDERATION OR, IN THE ALTERNATIVE,
CLARIFICATION OF THE INITIAL ORDER OF THE HEARING OFFICER FOR
THE PURPOSE OF ADDRESSING LEGAL ISSUES 2 AND 3 IDENTIFIED IN THE
REPORT AND RECOMMENDATION OF THE PRE-HEARING OFFICER FILED
IN NOVEMBER 8, 2000

The Rural Independent Coalition (hereafter referred to as the “Coalition” or the
“Independents”) respectfully files this Reply Brief in response to the above-referenced filing by
BellSouth Telecommunications, Inc. (“BST”) for reconsideration or clarification (the “BST
Motion”). The Coalition submits, as demonstrated below, and by the attachm.ents hereto, that the

BST Motion should be denied. No basis exists in law or fact to warrant reconsideration of the

U The Coalition includes the following companies: Ardmore Telephone Company, Inc.,

Ben Lomand Rural Telephone Cooperative, Inc., Bledsoe Telephone Cooperative, CenturyTel
of Adamsville, Inc., CenturyTel of Claiborne, Inc., CenturyTel of Ooltewah-Collegedale, Inc.,
Concord Teléphone Exchange, Inc., Crockett Telephone Company, Inc.,

Dekalb Telephone Cooperative, Inc., Highland Telephone Cooperative, Inc., Humphreys
County Telephone Company, Loretto Telephone Company, Inc., Millington Telephone
Company, North Central Telephone Cooperative, Inc., Peoples Telephone Company, Tellico
Telephone Company, Inc.,Tennessee Telephone Company, Twin Lakes Telephone Cooperative
Corporation, United Telephone Company, West Tennessee Telephone Company, Inc., and
Yorkville Telephone Cooperative.




prior determinations by the Hearing Officer in this proceeding.” Nor is action on the BST Motion

required to clarify the Hearing Officer’s determinations.

1. The BST Motion Should Be Denied. The Independents Have Expressed and
Demonsrated Continued Willingness to Negotiate Interconnection Arrangements and Services
with BST. Accordingly, the Requested Relief is Unnecessary.

BST emphatically states in its Motion that its “bottom line” is that it seeks relief to ensure

2 Subsequent to the November 9, 2000 filing of the Initial Brief of the Rural Independent

" Coalition (the “Independent November 9, 2000 Brief”) in this proceeding, there has been no
change in fact or law that would warrant or require reconsideration or clarification of the
determinations by the Hearing Officer. As discussed above, clarification by the TRA is not
necessary to encourage good faith negotiation by the Independents with BST. The Independents
fully recognize, as should BST, that good faith negotiation may not yield mutually agreeable results,
and that any party (i.e, BST or an Independent or group of Independents) may seek further
guidance from the TRA in the context of the Authority’s jurisdiction over BST’s provision of
intrastate toll services and intrastate interconnection with other carriers. The position of the
Independents is consistent with the prior state regulatory decisions, statute and the determinations
of the Hearing Office in this proceeding. The factual and legal support with respect to these
matters are fully set forth in the Independent November 9, 2000 Brief. Rather than repeat these
discussions, the Coalition incorporates them herein by reference and attaches a copy of the
November 9, 2000 Brief for the Authority’s reference. See Attachment A. ‘




“that nothing in this docket should delay or stand in the way of reaching a new agreement, and
entering into a new contract, governing toll settlements” with the Independents. (BST Brief at p.
4). - Additional imposition on the processes of the Authority to reconsider or clarify this matter is
wholly unnecessary. The Independents have informed BST by word and deed that each
Independent fully understands.’ that the Authority encourages the Independents and BST to
discuss, negotiate, and arrive at mutually agreeable terms and conditions with respect to the
provision of intraLATA toll setvices. The Independents have met with BST to discuss these
matters and continue in their willingness to do so.

Accordingly, and to the extent that the intent of the BST Motion is simply the “bottom
line” as articulated by BST and refenced above, there is no need for further action on the BST
Motion. The Independents have reiterated their willingness to discuss and negotiate the issue
raised by BST, and clarification of the Authority’s intent in this regard is not required. The
Coalition notes, for the information of the Authority, that on July 15, 2002, the very day that BST
first filed its M;)tion,. a meeting between BST representatives and many Independents had already
been s;:heduled as a follow-up to a meeting held in May. Irrespective and contrary to this fact, BST
wrongly averred in the initial rendition of its Motion:

the independent companies have been unwilling to renegotiate the arrangements...
(Initial BST Motion filed July 15, 2002, p. 2. The Independents assume thét within the BST
orgénization, information regarding the Independent willingness to continue to negotiate may not

have been communicated. At this juncture, however, no question should exist. No reason in law

3 While the Coalition recognizes that BST filed a “Substitute Version” of its Motion on

July 25, 2002, the Coalition is not in receipt of any document or statement by BST that recants or
addresses the incorrect impressions and unconscionable inflammatory language BST
incorporated in the initial filing of its Motion.
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or fact exists for action by the Authority on the BST Motion.

IL. The Independents are Concerned that the BST Motion and Supporting Brief, in the

Best Light, May be Characterized as Providing an Inaccurate Impression.

The Coalition respectfully raises for the Authority’s consideration its concern that
umerous statements in the BST Motion and the BST Brief provide what, at best, may be
characterized as an incorrect portrayal of the histoﬁc and existing relationship between BST and
the Independents. If the BST Motion is simply intended, as stated by BST, to ensure “that
nothing in this docket should delay or stand m the way of reaching a new agreement, and entering
into a new contract, governing toll settlements,” the Coalition respectfully submits that BST can
and should withdraw its request, as demonstrated in Section I, above. If, however, BST insists on
pursuing its Motion, the Independents respectfully request that the Authofity schedule a hearing
and request testimony by BST to support the broad allegations and misleading factual statements
incorporated into its Motion and Brief.

While no new matter of fact or law has ariser; that warrants the BST rgciﬁested
reconsideration or clarification, the Coalition notes the existence of a non-dispositive fact that
may provide context for BST’s motivation in filing its Motion. Although the Independents had
not heard officially from BST with respect to any discussion or consideration of changes in
interconnection arrangements for a long period of time, on April 5, 2002, BST abruptly notified
the Independents of its intent to change the existing arrangements and to act unilaterally in the
event that change satisfactory to BST did not occur. (See Correspondence of April 5, 2002, from

BST to Independents, Attachment B). The Independents were particularly surprised by the BST




pronouncements in consideration of the fact that BST had opposed the Independents in their
attempt to facilitate additional consideration of all related issues by the indlistry and the Authority.
(See, Coalition Letter of September 4, 2001 to Director Malone, Attachment C). Nonetheless,
the Independents responded to BST, and offered to meet to discuss any and all issues. (See,
Correspondence of April 27, 2002 from Independer%ts to BST). As discussed above, the
Independents subsequently met with BST and remain ready, willing, and able to do so.

The Independents are concerned, however, t}lat the portrait painted by BST in its Motion
and Brief are far different from these facts. The Independents are equally concerned with many of
the sta£ements set forth in the BST Motion and Brief which are presented as fact. The concern of
the Indei)endents reaches fzir beyond offense to the inﬂammatory and unnecessary language used
by BST in its Initial Motion filed Julyl5. The Iﬁdependents are concerned that the BST
documents do not accurately convey the historic or existing arrangements and relationship

“between BST and the Independents with respect to the provision of intralATA toll services in the
Independent areas.

The Independents have elected to not utilize this filing to identify each and every
statement by BST that generates concern that the Authority be provided with a full and accurate
picture. In fact, the Authority holds within its institutional knowledge an understanding of the
inaccurate understanding of these matters that may be conveyed by the BST Motion and Brief.
Rather than engage in what may be unnecessary debate, the Independents will refrain from further
comment on this matter pending BST’s decision regarding the Independent proposal that BST
withdraw its Motion, and that all parties continue to discuss and negotiate the related matters, as
the Independents have expressed willingness to do énd as BST has expressed to be the objective of

their filing. In the event that BST does not withdra%;v its Motion, the Independents respectfully

-5 -




request the opportunity to supplement this Brief, and further request that the Authority establish a

hearing on this matter and require BST to provide testimony in support of its Motion and Brief.

CONCLUSION
For the reasons set forth above, the Independents request that BST withdraw its Motion.
The Independents have been and remain willing to discuss and to negotiate all issues associated
with interconnection and other service arrangements with BellSouth. In the event that BST
does not withdraw its Motion, the Independents respectfully request that the Authority dismi'ss the
Motion. In the alternative, the Independents request the opportunity to supplement this Brief and
“request that the TRA establish a hearing on this matter and require BST to provide evidence; and
testimony in support of its Motion and Brief.
Respectfully submitted,

The Tennessee Rural Independent
Telephone Company Coalition

By:

August, 16, 2002 Stephen G. Kraskin
John B. Adams
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quest that BST withdraw its Maotion.

For the reasons sct forth above, the Independents re

The Independents have been and remain willing to discuss and to negotiute afl issues
associated with interconnection and other service arrangements with BellSouth. 1nthe evenl -

that BST does not withdraw its Motion, the Independents respectfully request that the Authority

dismiss the Motion. Tn the alternative, the Independents request the opportunity Lo supplement
this Bricf and request that the TRA establish a hearing on this matler and require BST 0 provide

evidence and testimony in support of its Motion and Bricf.

Respectfully submitted,

The Tennessee Rural Independent

Telcph%y Coalition
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Washington, D.C. 20037
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Twin Lakes Telephone Cooperative Corporation
United Telephone Company ‘
West Tennessee Telephone Company, Inc.
Yorkville Telephone Cooperative

"The Coalition of Small LECs and Cooperatives"
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Before the
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IN RE: )

GENERIC DOCKET ADDRESSING DOCKET NO. 00-00523

RURAL UNIVERSAL SERVICE

BRIEF OF THE RURAL INDEPENDENT COALITION

The Rural Independent Coalition (hereafter referred to as the “éoalition” or the
“Independents”) respectfully files this Brief in response to the direction established by the
Tennessee Regulatory Authority (“TRA” or “Authority”) at the Status Conference held in the
abovereferenced proceeding on October 31, 2000. The Coalition membership is comprised of 20
Independent telephone companiés and cooperatives which collectively provide approximately

314,000 access lines to customers who reside and work within the more rural areas of Tennessee.

Introduction
The Authority has requested that the parties address three threshold issues:

1. Does the TRA have jurisdiction over the toll settlement arrangements between
BellSouth and the Rural Local Exchange Carriers?

2. Should the withdrawal of toll settlement agreements between BellSouth and the Rural
Local Exchange Carriers be considered in the Rural Universal Service proceeding? If so, how
should they be considered?

3. Is the state Universal Service statute, as enacted, intended to apply to rate of return

regulated companies, as such companies are defined under state law?

Meaningful consideration and understanding of these issues, on both an individual and collective



basis, is vital to each of the Independents and their respective abilities to sustain and foster the
provision of universal service in the rural areas of Tennessee. In their Comments filed in this
proceeding on September 5, 2000, the Independents addressed both the short and long term
adverse impact on universal service that would result from the arbitrary and isolated termination
of settlement agreements between the Independents and BellSouth.

From a policy perspective, universal service concerns for rural Tennessee ratepayers
mandates an affirmative response to each of the issues set forth by the TRA. The Authority and all
participating parties are well aware that the opportunity to recover the costs of providing universal
service in rural Tennessee has traditionally depended significantly on the contribution to cost
recovery that each Independent receives from the division of intfastate intralLATA toll revenues
with BellSouth. While the Independents and BellSouth historically entered into negotiated
 division of revenue settlement arrangements, the TRA (and its predecessor) held ultimate authority
to be utilized if and when necessary to ensure that the pubiié interest was fully served in the
establishment of through rates among the connecting carriers.

Because of the historic dependence on settlements as an integral part of overall cost
recovery for the rural Independents, the proposed withdrawal of the toll settlements and the
- resulting impact on universal service cannot be ignored. Accordingly, in their September 5, 2000,

Comments the Independents offered a comprehensive state rate redesign and universal service
plan that would appropriately incorporate consideration of BellSouth’s proposed termination of
the settlement agreements. In addition, the Independents asked the Authority to take emergency
action to continue the existing settlement agreements pending the consideration of the
Independents’ universal service and rate redesign proposal in this proceeding. Absent action by

the Authority or significant increases in rural Independent service rates, BellSouth’s unilateral
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termination of the settlement agreements will severely impact the cash flow and continuing
operational viability of rural Independents.

Accordingly, and as more elaborately discussed in the Coalition’s September 5, 2000
Comments, public policy interests require: 1) that the TRA holds authority over BellSouth’s
settlement arrangements for through rates for intral ATA toll service that has been provided by
BellSouth and the Coalition Members; 2) consideration in this proceeding of the significant
impact of BellSouth’s proposed termination of the settlement agreements on the provision of
universal service; and 3) application, as a matter of policy, of the state Universal Service statute to
the rural rate of return regulated companies in order to meet the objective of universal service in
rural Tennessee. These three threshold issues require an affirmative response, however, not only

as a matter of public policy, but also as a matter of law, as discussed below.

Issue I: Does the TRA has jurisdiction over the toll settlement agreements between BellSouth
and the Rural Local Exchange Carriers?

The TRA has jurisdiction over the-toll settlement agreements between BellSouth and the
Rural Local Exchange Carriers. Several sections of Title 65 of the Tennessee Code Annotated
confer general jurisdiction upon the TRA. The TRA’s jurisdiction over toll settlement
arrangements, which are a historical form of universal service cost recovery, is especially certain in
the context of revising the Tennessee Universal Service mechanism.

The TRA’s jurisdiction over toll settlement arrangements is not, however, derived solely
from its consideration of appropriate Universal Service mechanisms. TCA 65-5-201 provides in
part that:

The [TRA] has the power . . . to fix just and reasonable individual rates, joint rates,

B




tolls, fares, charges or schedules thereof, as well as commutation, mileage, and other
special rates, which shall be imposed, observed, and followed thereafter by any

public utility.
TCA 65-5-201. The authority to regulate joint rates necessarily includes authority over the division
of those rates between or among the jointly providing carriers as well as authority over the facilities
those carriers use to provide the service. The TRA’s jurisdiction over toll settlement arrangements
is further evidenced by the last sentence of TCA 65-5-201, which states:

In fixing such rates, joint rates, tolls, fares, charges or schedules, or commutation,

mileage or other special rates, the [TRA] shall take into account the safety, adequacy
and efficiency or lack thereof of the service or services furnished by the public

utility.

An examination of the adequacy and efficiency of a jointly provided service necessarily includes an
examination of the way the service is provided, the facilities used, and the compensation due each
joint provider.

The Authority’s jurisdiction over the settlement arrangements between BellSouth and the
Independents is further demonstrated by the responsibility assigned to the TRA by the state
Universal Service statutory provisions.: TCA 65—5;207. grants the TRA broad authority to craft a
new universal service mechanism designed for a competitive market. After stating its goal of the
continuation of Universal Service to all residential customers and the continuation of carrier-of-
last-resort obligations,” the Legislature mandated that the TRA investigate existing and alternative

Universal Service mechanisms.® As part of this investigation, the TRA is to “determine all current

4+ TCA 65-5-207(2).

S TCA 655-207(b).




sources of support for universal service and their associated amounts.”® Toll settlement
arrangements have long been used as a means of recovering the cost of the operations of
independent local exchange carriers (LECs) to ensure their continued provision of universal
service and fulfilment of carrier-oflast-resort obligations. Thus, the TRA has jurisdiction over toll
settlement arrangements.

TCA 65-5-207(c) explicitly supports this conclusion. It states in part that:

The [TRA] shall create én alternative universal service support mechanism that

replaces current sources of universal service support only if it determines that the

alternative will preserve universal service, protect consumer welfare, be fair to all

telecommunications service providers, and prevent the unwarranted subsidization of any

telecommunications service provider’s rates by consumers or by another telecommunications

sevvice provider.
TCA 65-5-207(c) (emphasis added). The italicized text highlights two essgntial ‘points. First, the
Legislature believes that some “unwarranted subsidization” may exist in the current mechanisms
utilized to achieve universal service. Second, the Legislature intends that the TRA must consider
existing inter-carrier service arrangements in crafting a new universal service mechanism. As
addressed by the Independents in their September 5, 2000 comments, access charge levels and toll
settlements are the two primary sources of inter-carrier revenues for the Independents. Subsection
(c) makes clear that the TRA must consider these toll settlement arraﬁgements in revising the
Tennessee Universal Service mechanism and to end those inter-carrier arrangements that it may
deem unwarranted. Implicit in this charge to the TRA is the understanding of the Authority’s
jurisdiction over the inter-carrier settlements.

The Legislature did not stop there, however. It went on in other portions of subsection (c)

to further clarify its intent. Subsection (c)(5) provides for a rebalancing of rates to correct for the

5 TCA 54.5-207(b).




financial impact on a universal service provider of a change in the universal service support
mechanism, such as the impact on the Coalition members of changes to their toll settlement
arrangements with BellSouth. Subsection (c)(7) prohibits the TRA, however, from increasing rates
for “interconnection services” as a part of rate rebalancing. Interconnection services are defined in
TCA 654-101(f) as “telecommunications services, including intrastate switched access service, that
allows a telecommunications service provider to interconnect with the networks of all other
telecommunications service providers.” According to TCA 65-4-101(c), “telecommunications
service provider” includes incumbent local exchange carriers. Thus, toll arrangements between
two incumbent LECs are included in the kinds of interconnection services over which the TRA
has jurisdiction.

‘Even if the Legislature had not specifically contemplated TRA jurisdiction over the
BellSouth settlement agreements with the Independents, the authority would, nonetheless, hold
authority and responsibility for these arraﬁgements.v ‘The very essence of the public utility nature of
the intraLATA toll service provided by the Independenté and BellSouth is precisely that which the
Legislature has entrusted to the Authority. The TRA has “general supervisory and regulatory
power, jurisdiction, and control over all public utilities, and also over their property, property
rights, facilities, and franchises, so far as may be necessary for the purpose of carrying out the
provisions of this chapter.” Thus, the TRA has jurisdiction over toll settlement arrangements to
the extent necessary: 1) to regulate joint rates, including the a;iequacy and efficiency thereof, and
the resulting settlement arrangements; and 2) to consider the toll settlement arrangements and
proposed changes in the context of the Authority’s investigation of the existing Universal Service
mechanisms and the implementation of new Universal Servicé mechanisms for the Coalition

members.




Issue II: Should the withdrawal of toll settlements agreements between BellSouth and the
Rural Local Exchange Carriers be considered in the Rural Universal Service
proceeding? If so, how should they be considered?

The withdrawal of toll settlements agreements between BellSouth and the Independents
not only should, but must, be considered in the Rural Universal Service proceeding. As discussed
regarding Issue I, the TRA is required to identify all current sources of universal service funding
and to determine the extent to which existing inter-carrier arrangements to. support universal
service should be continued.” The toll settlement arrangements at issue precisely meet the
Legislative mandate for consideration in this proceeding. Toll settlements are a historical form of

'Universal Service support to the Independents, and take the form of inter-carrier payments. In
this regard, toll settlements and the rate levels established for intrastate access charges are similar
traditional universal service mechanisms that have been established as i;mtegral parts of traditional
rate and cost recovery design for rural carriers. The objéctive of the rate design and universal
service cost recovery mechanisms have been to promote universal service connectivity to rural
subscribers. In accordance with bc;th the statute and sounvd’“];v)\ublic policy, changes in toll
settlement arrangements must be considered in revising the Tennessee Universal Service
mechanism together with consideration of other inter-carrier arranigements, including access
charge levels.

With respect to the issue of how toll settlement arrangements should be considered in this
proceeding, the Coalition respectfully suggests that the TRA’s consideration should, consistent

with the statutory requirements, focus on the following objectives:

7 See TCA 65-5-207(b) and (c).




(1) Identifying toll settlements as a source of Universal Service cost recovery;
(2) Determining whether, and to what extent, continuation of those toll settlement
arrangements as a form of Universal Service cost recovery is warranted; and
(3) Identifying an alternative form of Universal Service cost recovery mechanism to replace
t};e Universal Service cost recovery provided by foll settlement arrangements if the TRA
finds that continuation of those arrangements is not warranted.

The Independents have incorporated these objectives into the comprehensive state universal

service and rate redesign plan set forth in their September 5, 2000 comments.

Issue IIL: Is the state Universal Service statute, as enacted, intended to apply to rate of
return regulated rural companies, as such companies are defined under state law?
From both a legal and policy perspective, the state Universal Service statute must apply to
rate of return regulated rural companies. Consistent with both the:state statute and the federal
Telecommunications Act,® principles and policies relating to thé. provision of universal service
must be applicable to all local exchange carriets that are designated as providers of universal
service. Accordingly, no provision of TCA 65-5-207 suggests that it applies only to a particular
class of carrier on the basis of the way in which a carrier is regulated. Instead, the opposite is true.
The first sentence of the statute expresses the Legislature’s intent to preserve Universal Service to

all residential customers and to continue catrier-oflast resort obligations.” These goals cannot be

8 47USC §254.

®  TCA 65-5-207(a).




achieved by applying universal service principles and policies only to carrieré operating pursuant to
a particular form of regulation (e.g., price regulation) and not to those operating pursuant to
another (e.g, rate of return).

Further support for application of the Universal Service statute to all carriers can be found
throughout the statute itself. Subsection (b) mandates that the TRA “determine all current
sources of support for universal service,” not just those for price-regulated companies. Similarly,
subsection (c) requires fairness to “all ;elecommunications service providers.” Subsection (8)(i)
requires the TRA to consider the difference between the costs of providing services and the
revenue received from providing services, including the cost associated with carrier-of-last-resort
obligations, for both “high-density and low-density service areas.” The reference to “low-density
service areas” is clearly a direct reference to rural areas, which tend to have low population density
and low customer density, and are generally served by the Coalition members. Further, this
language is an alternative way of saying “all service areas” in that the phrase. “high-density and low-
~ density service areas” may be read to include the whole universe of service areas, with high density
service areas and low-density service areas being subsets of the whole.

TCA 65-5-207 applies on its face to all carriers, including rural rate-of-return carriers. Any
other reading is contrary to the clear meaning of the statute and to the clear legislative goals stated
therein. An interpretation that would exclude any rural incumbent universal service provider
would not be competitively neutral, and accordingly, any such interpretation would constitute a

violation of both the statute itself 1° and federal law."

10 TCA 65-5-207(c)(4).

1 47U.S.C. § 254(6).




Conclusion

The Independents respectfully recognize that the Authority has identified three /;hreshold
issues that must be addressed and answered expediently in order to go forward in this proceeding.
In the absence of clarity in the resolution of these issues, the Independents are concerned that the
efforts of the parties and the Authority to address universal service concerns in the areas of the
state served by the Independents could be exposed to misfocused, distracting, and otherwise
unnecessary debate. From the perspective of both policy and law: 1) the TRA clearly has
jurisdiction over BellSouth’s settlement agreements with the Independents; 2) the toll settlements
must be considered in any meaningful review of state universal service policies for the rural service
areas; and 3) the state Universal Setvice statute must apply to all Tennessee providers of universal
service, including the rural rate of return carriers.

Universal service cost recovery for the Independents has historically been achieved through
rate design and cost recovery that balanced basic service rates with toll settlement and access

revenues. Any change in any aspect of the design will impact the provision of universal service.

" The Independents respectfully request that the Authority take immediate action necessary to

ensure the continuation of the existing balance pending its consideration of the comprehensive

proposal set forth by the Coalition.

- Respectfully submitted,

The Tennessee Rural Independent
Telephone Company Coalition

By:
Charles B. Welch, Jr.
Farris, Mathews, Branan, Boboango & Hellen
618 Church Street, Suite 300
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Of Counsel
Stephen G. Kraskin
John B. Adams

Kraskin, Lesse & Cosson, LLP

2120 L Street, N.W., Suite 520

‘Washington, D.C. 20037
202-296-8890

Nashville, Tennessee 37219

~ 615-726-1200
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ATTACHMENT B

' | - @ BELLSOUTH

inlltom- Tu'i:;;mmuuluuam. Inc. . oo
Bulls 4801 v - Jorry Hendrix.
§76 West Punchtree Street, NI :

Atlunta. Gecrgia 30378

Aprll 5, 2002

Mr. Levoy Knowles

Ben Lomand Rural Telephone
P. O.Box 670

McMinnville, Tennessss 37110

Daar Mr. Knowles:

As you know, the IntraLATA Toll Setlements Contracts between our companies
implemented some ysars ago Intended that BellSouth would function as a primary
carrieor for IntralATA toll traffic originated and terminated by your company. The
agreement also contamplated that your company would bill and collect the intralATA
toll traffic at BallSouth toll tariff rates for toll calls originated by your and usars. As you
know, since that time, the environment in which we operate has changed dramatically
as a result of the Telecommunication Act of 1886 and market forces. R

Over the last several years BeliSouth has discussad with a number of tha Independsnt
LECs in Tennessee the need to revise the intralLATA toll compensation arrangement.
What BeliSouth has proposed during those mestings is & changa in the formula tor
compensation that more appropriately aligns with our existing compstitive local and toll
markets. As & part of that ongolng negotiation, you may recall that we reached
agraement last year to update Blliing and Callection rates that were contained In the
agreement to be more in alignment with today’s environment with the understanding
that the ramalning lssues addressed in our letter of July 31, 2000 would ba addressed

this year.

While this issus has been discussed, no gettiament has been reached as of this time.
Meanwhiie, the economic condition of the telacammunications industry and continuing
competitive inroads raquire that wa take same action to align our relationship to these
raaliies. Our ongolng analysis of ihe intraLATA toll settlements between our
companies continues to indicate an Imbalance betwaen the old access rates contained
in the agresment that BeliSouth pays to your company and the market based rates
charged to compating toll providers. This wag not the intent of tha parties. This rats

" imbalance Is precisely the type of materlal change against which the termination
provision was designed to protect the parties. We are currently taking steps to address
this Iesue thraughout our nins-atate reglon. =
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in light of the Tennessee Regulatory Authority's December 29, 2000 Order in Docket
No. 00-00523, BeliSouth is not invoking the termination provision that the agresment
aliows at this time. BaliSouth is, however, hereby providing notice of its Intent to pursus
termination of this outdated agresment and negotiation of 8 new ons. We strongly
prafer that any new agreasment bg by negotiation. We, likewise, understand your 1ssues
and will support same whenever possible. However, we cannot agree to defer
resolution of our overdue lssues pending an uncertain resolution of yours. Therefore, In
the event that nagotiation does not mova at an axpadited pace toward rasolution of this
lssue, BellSouth will be forced to seek rellef from the TRA and any other forum available
to us. The TRA's Order on this matter addressed the |ssus of whether BellSouth could
ynilaterally terminate cartain amangaments without TRA involvement. Tha Order aiso
stated that it should not be construed to Interfare with continued negotiations. In fact,
the Order specifically admonishes the parties that .

nothing stated [In the Ordsr) should bs construed to suggest that current
cHorts in developing or pursuing alternative intarconnection compensation
mechanisms should be relaxed, or that this decision extends beyond
resolving the immediate questions or the TRA's jurisdiction and authorlty
in this matter.

Initial Order of Hearing Officer, Dacember 24, 2000, Docket No. 00-00523, p. 12-13.
Accordingly. In the event we are unable to reach agraement within a reasonable time
period regarding a new agreement, BsliSouth will petition the TRA for permission 10 -
terminais the old agresment. Further, if the parties do not commeance good faith
nagotiations by the later haif of April 2002, BellSouth will dispute all charges billed to
gellSouth that exceed the ravenus reported to BellSouth and will pursue all avaliable
remedies. We belleve, howsevef, that such action wiil not be necessary.

We regret that the tane of this letter may be interpratad as harsh, but it merely ralses
issuss we have all besn aware of and digcussed for some period of time. Weg must now
act to address theae inequities and gstablish en equitable arrangament for both of our
companies. We look forward to establishing an aquitable arrangement for both of our
companies. A template agraement will be sent to you for review by April 12, 2002,
geliSouth would like to schedule a mesting to discuss the proposed interconnection
agreement with you during the week of either Aprll 15" or April 22™. Plgase let us know
of your avallability. We are also happy to negotiate these Issues with you indlividually or
collactivaly with other companies. If you have any questions, please contact Tim Watts

at 205-321-2086.

“Sincersly,

440508
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Attachment C

KraskIN, LESSE & COSSON, LLP

ATTORNEYS AT LAw
2120 L Street, N.W., Suite 520
Washington, D.C. 20037

TELEPHONE (202) 296-8390 : TELECOPIER (202). 296-8893

September 4, 2001

Melvin Malone, Director
Tennessee Regulatory Authority
460 James Robertson Parkway
Nashville, Tennessee 37243-0505

Re: Impact of Federal Regulatory Developments on the Provision of
Universal Service in Rural Telephone Company Service Areas

Dear Director Malone:

On behalf of the members of the Coalition of Small LECs and Cooperatives (the “Small
Company Coalition;”see attached list of member companies), I am writing to you with respect to
issues and concerns that affect the provision of universal service in rural areas of Tennessee.
Although I am writing to you because of your role as hearing officer in the “Generic Docket
Addressing Rural Universal Service,” Docket No. 00-00523, this correspondence addresses
matters that.are outside of the scope of the issues presently under consideration in that pending. -
proceeding.

Subsequent to the initiation of Docket No. 00-00523 and the filing of initial briefs and
responses, the Federal Communications Commission (FCC) has undertaken or initiated action in
several proceedings which may have direct and significant impact on the operations of rural
incumbent Tennessee local exchange carriers. A common theme resonates through each of these
proceedings: the consideration of changes in existing federal rules and regulations that determine
" how a rural LEC establishes its rates and recovers its investment and expenses related to the
provision of universal service.

Set forth below is a brief identification of several of these proceedings and the matters
under consideration:

1. Docket No. 96-45, “In the Matter of Federal-State Joint Board on Universal Service,”
wherein universal service funding of rural company service areas is under consideration.

9. Docket No. 00-256 “In the Matter of Multi-Association Group (MAG) Plan for
Regulation of Interstate Service of Non-Price Cap Incumbent Local Exchange Carriers and
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Interexchange Carriers” wherein the appropriate level of interexchange access charges and the
recovery of rural LEC interstate costs is under consideration.

3. CC Docket No. 99-68, “In the Matter of Inter-Carrier Compensation for ISP-Bound
Traffic” wherein intercarrier compensation for termination of internet traffic and the recovery of
associated costs is under consideration together with interim implications for all interconnection
services.

4. CC Docket No. 01-92, “In the Matter of Developing a Unified Intercarrier
Compensation Regime” wherein the elimination of intercarrier compensation for the provision of
interconnection services is under consideration.

Individually and collectively, the outcome of these proceedings at the FCC will, in brief,
likely place increasing pressures on rural companies to raise local basic service rates in order to
offset the resulting losses in revenues that are presently derived from the provision of interstate
interexchange access and interconnection services and federal universal service mechanisms.
Pressures to reduce intrastate access charge levels will undoubtedly not only follow, but will likely
be exacerbated by arbitrage opportunities resulting from regulatory changes (e.g., resulting disparity
in interstate and intrastate access charges will encourage interexchange carriers to avoid intrastate
access services).

From the perspective of the Coalition members, their service arcas and customers, it
appears that the proceedings under consideration in the Federal arena are geared to the facts and
circumstances that surround large carriers and large customers. Accordingly, we are witnessing the
emergence of a simplistic federal regulatory response that ignores both the historic foundation of
the existing federal-state regulatory LEC cost recover system and the current and continuing
conditions applicable to the provision of universal service in rural areas.

History taught - and both federal and state regulators traditionally recognized - that, as a
matter of both sound public policy and law, the costs of providing universal service in rural areas
could not reasonably be fully borne by rates charged directly to rural end user customers. Asa

constructive alternative, a rate design system evolved whereby a significant portion of these costs -

have been recovered through a series of mechanisms including access charges, interconnection
service charges, and universal service funding. Each of these mechanisms is essentially based upon
the recognition that a rural LEC’s universal service network is of value not only to the rural
customer that resides in the rural service area, but also to all individuals who utilize the public
switched network and thereby have the ability to send and receive telecommunications to and from
the rural subscriber.

The proposals under consideration at the FCC in the proceedings cited above generally
overlook or set aside the public policy value of the existing rate design cost recovery mechanisms n
order to address the issues of the larger carriers that do not focus service efforts on the customers
residing in rural service areas. The objective of these carriers, with the implicit and explicit
encouragement of the FCC, is to eliminate intercarrier charges irrespective of the impact on basic
service rates.

On the basis of inquiries and comments from rural carriers throughout the country, our

office is convinced that the FCC’s consideration of these proposals is already producing a perverse
result in rural America by discouraging infrastructure investment. Rural carriers are mcreasingly
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concerned that the policies contemplated by the FCC will severely limit any reasonable
opportunity to recover the mnvestments and costs associated with the provision of advanced services
in rural areas without inordinate increases in charges to rural subscribers.

Within Tennessee, prior issues and events (e.g., the primary carrier plan issues and
changes in carrier settlements) have already established the reality of this concern for the rural
LECs. In addition to the intrastate access service issues with which the Authority is already
familiar, many of the Coalition members are investigating facts which support the conclusion that
connecting carriers may presently engage in interconnection practices that enable them to obtain
transport and termination on the rural LEC’s network without taking responsibility for
compensation of the rural LEC for the provision of its services.

These prior and developing situations, together with the pending FCC proceedings, have
resulted in growing concern among the members of the Coalition. Accordingly, the Coalition
respectfully requests that the Authority initiate a process to examine and act on these matters.
Procedurally, the Coalition is uncertain whether it is most efficient to request the initiation of a new
proceeding or to incorporate these issues into Docket No. 00-00523. Because of the nature of
these issues and their potential impact on the provision of Universal Service in the rural areas of
Tennessee, the Coalition recognizes that it may be appropriate for the TRA to consider the
expansion of the scope of Docket No. 00-00523 to incorporate consideration of these matters. In
this regard, an additional round of comments could be utilized to freshen the record and to

~ develop proposals to ensure the provision of universal service in rural Tennessee at reasonable

rates.

In addition, the Coalition offers to work with TRA staff and other parties to develop and
conduct a workshop where all parties could meet in an informal setting to fully explore and
consider these issues. While the workshop format would, at minimum, afford a non-adversarial
opportunity for parties to fully communicate their concerns and positions, it may also provide a.
forum that could result in the development of a consensus position that could subsequently be
brought to the Authority for approval and implementation in order to serve best the interests of all

Tennessee telecommunications users and carriers. This workshop format has been utilized
- successfully by the TRA to address other maiters in a manner that brings parties with various

perspectives together to work efficiently on issues such as Docket 00-00873, “Regulations for

- Telephone Service Providers.”

If you should have any questions or need for additional information regarding the federal
proceedings addressed above or any other aspect of this letter, please call me at your convenience
at 909-296-9055. In the event that you and the TRA elect to proceed with the workshop proposed
above, the Coalition member representatives and I would be pleased to offer our assistance in any
way that you and the Authority would deem useful. On behalf of the Coalition, your consideration

of these matters is greatly appreciated.

Very truly yours,

Stephen G. Kraskin
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"The Coalition of Small LECs and Cooperatives"

Ardmore Telephone Company, Inc.
Ben Lomand Rural Telephone Cooperative, Inc.
Bledsoe Telephone Cooperative
CenturyTél of Adamsville, Inc.
CenturyTel of Claiborne, Inc.
CenturyTel of Ooltewah-Collegedale, Inc.
Concord Telephone Exchange, Inc.
Crockett Telephone Company, Inc.
Dekalb Telephone Cooperative, Inc.
Highland Telephone Cooperative, Inc.
Humphreys County Telephone Company
Loretto Telephone Company, Inc.
North Central Telephone Cooperative, Inc.
Peoples Telephone Company
Tellico Telephone Company, Inc.
Tennessee Telephone Company
Twin Lakes Telephone Cooperative Corporation
United Telephone Company
West Tennessee Telephone Company, Inc.
Yorkville Telephone Cooperative |

<
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CERTIFICATE OF SERVICE

T hereby certify that on August 16,2002, a copy of the foregoing document was served on the
parties of record, via the method indicated:

Russ Minton, Esquire

[ ] Hand

[X] Mail Citizens Communications

[ ] Facsimile 3 High Ridge Park

[ ] Overnight Stamford, Connecticut 06905

[ ] Hand Charles B. Welch, Esquire

[X] Mail Farris, Mathews, et al.

[ ] Facsimile 205 Capitol Blvd., #303

[ ] Overnight Nashville, Tennessee 37219

[ ] Hand Mr. David Espinoza

[X] Mail Millington Telephone Company
[ ] Facsimile 4880 Navy Road

[ ] Overnight Millington, Tennessee 38053

[ ] Hand Jon E. Hastings, Esquire

[X] Mail Boult, Cummings, et al.

[ ] Facsimile P.O. Box 198062

[ ] Overnight Nashville, Tennessee 37219-8062
[ ] Hand Henry Walker, Esquire

[X] Mail Boult, Cummings, et al.

[ ] Facsimile P.O. Box 198062

[ ] Overnight " Nashville, Tennessee 37219-8062
[ ] Hand James Wright, Esquire

[X] Mail United Telephone - Southeast

[ ] Facsimile

14111 Capitol Blvd.

[ 1 Overnight Wake Forest, North Carolina 27587
[ 1 Hand Dan Elrod, Esquire

[X] Mail Miller & Martin

[ ] Facsimile 150 4™ Avenue, #1200

[ ] Overnight Nashville, Tennessee 37219
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[ 1 Hand James Lamoureux, Esquire
[X] Mail AT&T

[ ] Facsimile 1200 Peachtree St., NE

[ ] Overnight Atlanta, Georgia 30309

[ ] Hand Donald L. Scholes, Esquire
[X] Mail Branstetter, Kilgore, et al.
[ ] Facsimile 227 Second Ave., N
[ ] Overnight Nashville, Tennessee 37219
[ ] Hand Timothy Phillips, Esquire
[X] Mail Office of Tennessee Attorney General
[ ] Facsimile P.O. Box 20207
[ ] Overnight Nashville, Tennessee 37202
[ 1 Hand Guy M. Hicks, Esquire
[X] Mail Joelle Phillips, Esquire
[ ] Facsimile BellSouth Telecommunications, Inc.
[ ] Ovemight 333 Commerce St., Suite 2101
Nashville, Tennessee 37201-3300
[ ] Hand R. Douglas Lackey, Esquire
[X] Mail J. Phillip Carver
[ ] Facsimile BellSouth Telecommunications, Inc.
[ 1 Overnight 675 W. Peachtree St., NE
Suite 4300
Atlanta, Georgia 30375

\
\
X
VY /

JAMES K

¥ KELLEY, ESQUIRE
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